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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Appellee, 
vs. 

RICHARD  BRADLEY, 

Appellant. 
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APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


HONORABLE 
PHILIP  ROMITI, 
PRESIDING. 


-i^'OCIAT\0 


MR.  JUSTICE  LEIGHTON  DELIVERED  THE  OPINION  OF  THE  COURT: 


The  Public  Defender  noves  to  vjithdrav;  as  appellant's 
counsel.   In  support  of  this  motion  a  brief  has  been  filed  in 
compliance  with  the  ruling  of  the  United  States  Supreme  Court 
in  Anders_V;__Calif^rnia,  386  U.S.  738,  87  S.  Ct.  1396,  18  L. 
Ed.  2d  493  (1967).   The  Public  Defender  represents  that 
appellant's  only  issue  for  an  appeal  V70uld  be  v-'hother  the 
trial  judge  fully  informed  him  of  the  significance  and  conse- 
quence of  h-is  pleas  of  guilty.   From  his  reviov;  of  the  record, 
the  Public  Defender  has  concluded  that  the  admonitions  and 
advice  the  trial  judge  gave  appellant  before  accepting  his 
guilty  pleas  complied  with  the  statute,  the  rule  of  the  Supreme 
Court  and  case  law  on  the  subject.   111.  Rev.  Stat.  1967,  ch. 
38,  sec.  115-2;  Supreme  Court  Rule  401  (d) ,  111.  Rev.  Stat. 
1967,  ch.  IIOA,  sec.  401(b);  People  v.  Dallheimer,  37  111.  2d 
24,  224  N.E.  2d  811;  People  v.  Kontopoulos,  26  111.  2d  388,  136 
N.E.  2d  312.   The  Public  Defender  concludes  that  an  appeal  in 
this  case  would  be  frivolous . 

On  October  23,  19  6  8  appellant,  Richard  Bradley  v/as  indicted 
for  three  robberies.   Two  v/ere  armed  robberies,  the  other 
unarmed.   Novem±)er  1,  1968  he  was  arraigned  and  plod  not  guilty. 
The  Public  Defender  was  appointed  to  represent  him.   On 
December  17,  1968,  appearing  v/ith  counsel,  appellant  informed 
the  court  he  v/anted  to  v/ithdraw  his  pleas  of  not  guilty  and 
plead  guilty.   Prior  to  accepting  the  pleas  the  trial  judge 
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explained  the  consequences  of  a  guilty  plea.   Ho  told 
appellant  that  for  each  offense  tlie  sentence  could  be  a  term 
of  years  in  the  penitentiary  "[i]t  may  Ijc  any  number  of  years 
not  less  than  two  years,  and  it  could  be  tv.'o  to  life.   Do 
you  understand  that?"   Appellant  ans\-7ered,  "Yes,  Sir."   Judg- 
ment was   entered  on  each  plea.   Appellant  v/as  sentenced  to 
serve  not  less  tlian  four  nor  more  than  six  years,  the  sentences 
to  run  concurrently.   After  sentences  v/ere  imposed,  the  trial 
judge  advised  appellant  of  his  right  of  appeal.   The  Public 
Defender  docketed  his  appeals  in  this  court. 

On  September  26,  1969  a  copy  of  the  Public  Defender's 
petition  for  leave  to  withdraw  and  the  brief  were  mailed  to 
appellant.   On  April  30,  1970  he  v-zas  notified  by  this  court 
that  the  petition  and  brief  V7ere  under  advisement  and  he  was 
given  until  July  1,  1970  to  file  any  point  he  may  choose  in 
support  of  his  appeal.   Appellant  has  not  responded  to  these 
communications . 

In  the  discharge  of  our  duties  we  have  examined  the  record. 
We  agree  that  an   appeal  in  this  case  v/ould  be  wholly  frivolous 
and  without  merit.   The  petition  of  the  Public  Defender  to 
withdrav;  as  counsel  for  appellant  is  allov.'ed  and  the  convic- 
tions are  affirmed. 

AFFIRMED. 


DRUCKER,  J.  and  ENGLISH,  J.,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLTMOIS , 

Appellee, 
vs. 

RICHARD  FORD, 

Appellant . 


APPEAL  FROM  \<^ 
CIRCUIT  COURT 
COOi:  COUNTY 


HONORAHLE 

JAMES  J.  GEROULIS, 

PRESIDIMG. 


MR.  JUSTICE  LEIGHTON  DELIVERED  THE  OPINION  OF  THE  COURT 


The  Public  Defender  petitions  for  leave  to  v/ithdraw  as 
attorney  of  record  for  appellant.   He  has  filed  a  brief  giving 
the  reasons  for  his  request  pursuant  to  Anders  v .  Ca 1 i f orn ia , 
386  U.S.  738,  87  S.  Ct.  1396,  18  L.  Ed.  2d  493  (1967).   He 
states,  after  examining  the  record  on  appeal,  that  the  only 
issue  that  could  be  presented  for  reviev/  is  wliother  defendant 
V7as  denied  procedural  due  process  of  law  in  his  probation 
violation  hearing. 

In  the  discharge  of  our  duties,  v/e  have  examined  the 
record.   We  find  that  on  August  24,  1966,  defendant  v;as  charged 
with  tv;o  robberies.   The  indictm.ents  were  consolidated.   He 
was  arraigned.   The  Public  Defender  was  appointed  to  represent 
him.   Pleas  of  not  guilty  were  entered.   On  December  5,  19  6  6 
defendant  withdrew  these  and  entered  pleas  of  guilty  to  both 
indictments.   After  a  hearing,  defendant  was  admitted  to 
probation  for  a  period  of  five  years,  the  first  six  months 
to  be  served  in  the  County  Jail. 

Thereafter,  three  applications  for  v/arrants  were  made  by 
the  Chief  Probation  Officer  seeking  termination  of  defendant's 
probation.   The  first,  dated  September  27,  1967,  reported  to 
the  court  that  defendant  had  been  charged  v;ith  Ipattery,  resist- 
ing arrest  and  disorderly  conduct.   Defendant  was  found  not 
guilty  of  these  charges  and  the  application  v/as  dismissed. 
The  second,  dated  June  18,  1968,  told  the  court  that  defendant 
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v;as  being  held  on  a  charge  of  mxTrder.   He  v/as  acquitted  of 
this  charge  and  the  application  was  also  dismissed.   The  third, 
dated  October  10,  19G8,  reported  to  the  court  that,  in  \'iola- 
tion  of  his  probation  order,  defendant  had  failed  to  repoi"t  to 
the  probation  office. 

On  Noberaber  6,  1968  the  trial  judge  conducted  a  hearing  of 
the  rule  issued  on  defendant  to  shov7  cause  v;hy  his  probation 
should  not  be  terminated.   After  hearing  evidence,  the  trial 
judge  found  that  defendant  had  indeed  failed  to  report.   Nonethe- 
less, he  allov/ed  defendant  liberty  on  his  ovm  recognizance  in 
the  sum  of  $1,000.00  and  continued  the  cause  to  December  ?4, 
1968  for  a  disposition  v/hich  included  the  possibility  of  ellov;- 
ing  defendant  to  stay  on  probation. 

On  December  24,  1968,  the  cause  V7as  further  continued  to 
January  6,  1969.   On  that  date,  defendant  v;as  represented  by 
counsel.   The  court  v;as  informed  that  in  the  period  since 
November  6,  1968  defendant  V7as  charged  v.'ith  and  convicted  of 
theft  in  the  Municipal  Division  of  the  Circuit  Court  of  Coo]c 
County  in  Cause  No.  68  MC  984104.   During  the  hearing,  defendant 
by  his  counsel  admitted  he  had  been  tried,  found  guilty  and 
sentenced  to  serve  one  year  in  the  Illinois  State  Farm  in 
Vandalia.   The  trial  judge  then  revoked  defendant's  probation 
and  sentenced  him  to  serve  not  less  than  three  years  nor  more 
than  six  for  the  two  robberies,  the  sentences  to  bo  served  con- 
currently . 

A  reviev;  of  the  proceedings  discloses  that  tlie  guidelines 
of  111.  Rev.  Stat.  1967,  ch.  38,  sec.  117-3  were  follov/ed  in 
the  hearing  that  resulted  in  revocation  of  defendant's  prol^ation 
order.   See  People  _v  ^_Pr  ic_e ,  24  111.  App.  2d  364,  164  N.E.  2d 
528;  Peo£le_v._Dwyer,  57  111.  App.  2d  343,  206  N.E.  2d  113. 

On  I'lay  4,  1970  defendant  v/as  notified  by  this  court  that 
the  Public  Defender  had  moved  to  withdrav;  as  his  attorney. 
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lie  v;as  sent  copies  of  the  petition  and  the  Isriof  in  support. 
He  was  advised  that  he  had  until  July  G,  1970  to  file  any 
points  he  thought  could  support  his  appeal.   Defendant  has 
not  responded. 

We  have  considered  the  Publ.ic  Defender's  brief  in  support 
of  tlie  petition  to  withdrav;.   Our  examination  of  the  record  on 
appeal  leads  us  to  conclude  that  the  appeal  is  frivolous  and 
without  merit.   The  petition  of  the  Pul)lic  Defender  for  leave 
to  withdraw  is  granted  and  the  judgment  is  affirmed. 

JUDGMENT  AFFIRI'IED. 


DRUCKER,  J.  and  ENGLISH,  J.,  Concur, 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois  ) 
Appellate  Court    )   ss: 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 
Elgin,  on  the  1st  day  of  December,  in  the  year  of  our  Lord 
■one  thousand  nine  hundred  and  sixty-nine,  within  and  for  the 
Second  District  of  Illinois: 

Present  —  Honorable  CHARLES  H.  DAVIS,  Presiding  Justice   • 

Honorable  MEL  ABRAHAMSON,  Justice       .••'"  ■     '  .  . 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

HOWARD  K.  KELLETT,  Clerk 

HARRY  E.  BOOTH,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
August  6,  1970      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  v/ords  and  figures 
following,  viz: 
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No.   70-37 


7* '-^„,u„       .^ 


IN 


THE 


APPELLATE   COURT  OF  ILLINOIS 


SECOND      DISTRICT 


REPCO  ENTERPRISES,   INC., 

Plaintiff- Appellee, 


V. 


UNITED  AUTO  WORKERS  LOCAL 
184,    JOSEPH  A.   SKWATT,    Business 
Agent  of  United  Auto  Workers  Local 
184  and  CAROLINE  WILKINS, 
President  of  United  Auto  Workers 
Local  184,  ■      • 


■   Defendants-Appellants. 


AUG  6     IS 70 
HOWARD  K.  ,<HLLriT  rf..j 


Appeal  from  the  Circuit 
Court  of  McHenry  County, 
Illinois. 


MR.   JUSTICE  ABRAHAMSON  DELIVERED  THE  OPINION   OF  THE  COURT. 

The  plaintiff,   Repco  Enterprises,  Inc.   of  Richmond,    ■ 
Illinois,  on  January  16,   1970,  filed  a  verified  complaint  for  injunction 
in  the  Circuit  Court  of  McHenry  County  against  the  United  Auto  Workers 
Local  184  and  certain  individuals  who  represent  that  union.     No  affidavits 
were  attached  to  the  complaint.     Plaintiff's  contract  with  the  defendant 
union  had  expired  at  midnight  on  January  10,    1970;    a  new  contract  was 
being  sought  by  the  union  members  and  a  strike  began  on  January  13, 
1970      Approximately  one-half  hour  after  the  complaint  was  filed  an  ex  parte 
hearing  was  held  without  notice  to  defendants  wherein  a  Deputy  Sheriff 
of  McHenry  County  and  the  vice  president-general  manager  of  the  plaintiff 
corporation  testified  to  certain  activities  engaged  in  by  the  pickets  at  the 
plaintiff's  plant  on  January  14  and  15.     After  the  hearing,  and  based  upon 
the  complaint  and  the  testimony  ex  parte,   the  court  ordered  a  preliminary 
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injunction  to  issue.     Prior  to  the  issuance  of  the  preliminary  injunction 
the  plaintiff  had  on  that  day  amended  its  complaint  to  include  Caroline 
Wilkins,  an  employee  of  the  plaintiff  and  president  of  the  U.A.  W.  Local  184, 
as  an  additional  party  defendant  and  amended  its  prayer  for  relief  to  re- 
quest relief  more  specific  in  nature.     The  injunction  granted  the  relief 
sought  by  the  plaintiff,  and  barred  the  defendants  from  interfering  with 
the  ingress  and  egress  of  persons  or  vehicles  on  the  plaintiff's  property 
by  blocking  or  obstructing  by  mass  picketing  or  by  any  other  means  what- 
soever any  of  the  entrances  to  plaintiff's  property;    from  threatening  to 
inflict  bodily  injury  on  plaintiff's  employees  and  from  intimidation, 
violence  or  threats  of  violence  to  prevent  said  employees  from  entering    ■ 
or  lea'v'ing  the  plaintiff's  property.     The  court  also  on  that  date  entered 
an  order  that  the  Sheriff  of  McHenry  County  serve  writs  of  injunction  on 
the  defendants. 

On  January  23,  one  of  the  defendants,  Joseph  K.   Skwatt, 
business  agent  of  the  U.A.  W.    Local  184,  appeared  and  mo/ed  to  dissolve 
the  preliminary  injunction  which  had  been  issued  without  notice  to  the  de- 
fendants.    The  motion  to  dissolve  alleged  that  no  notice  of  the  motion  for 
injunction  was  given  to  any  of  the  defendants  and  no  bond  was  required: 
that  contrary  to  the  requirements  of  Illinois  Revised  Statutes,    1969, 
chapter  69  ,  paragraph  3,   neither  the  verified  complaint,   nor  any  affi- 
davit accompanying  the  same  recited  specific  facts  indicating  that  immediate 
and  irreparable  injury,   loss  or  damage  would  result  to  the  applicant  before 
notice  could  be  served  and  a  hearing  had  thereon;    and  that  the  court  should 
grant  defendants  their  costs  and  damage  for  monetary  loss  caused  defendants 
by  the  wrongful  application,   issuance  and  execution  of  the  preliminary 
injunction  contrary  to  the  explicit  provisions  of  the  statute.     The  court, 
after  hearing  arguments,  and  no  further  testimony,   denied  the  motion  to 
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dissolve  the  injunction  and  entered  an  order  confirming  the  original 

injunction,   which,   by  the  terms  of  the  order,   was  to  remain  in  effect 

"during  the  pendency  of  the  strilce.  "    Defendant  Skwatt  has  appealed. 

The  question  presented  on  this  appeal  is  whether  the 

trial  court  erred  in  issuing  a  preliminary  injunction  without  notice  and 

without  bond  and  in  denying  the  motion  to  dissolve  the  injunction.     The 

granting  of  a  preliminary  injunction  is  determined  by  statutory  provisions 

which  are  as  follows: 

"No  court  or  judge  shall  grant  a  preliminary  in- 
junction without  previous  notice  of  the  time  and 
place  of  the  application  having  been  given  the 
adverse  party  unless  it  clearly  appears,  from  . 
•    .  specific  facts  shown  by  the  verified  complaint 

•      ■  or  by  affidavit  accompanying  the  same,   that 

•    immediate  and  irreparable  injury,   loss  or  ■   ' 

damage  will  result  to  the  applicant  before 
notice  can  be  served  and  a  hearing  had  thereon. 
As  amended  by  act  approved  Aug.   7,    1967. 
L     1967,  p.   2714."    111.    Rev.   Stat.    1969, 
ch.   69,   sec    3. 

^*  T*  T^  'P  T^  T^  n^ 


"Every  order  granting  an  injunction  and  every 
restraining  order  shall  set  forth  the  reasons  for 
its  issuance;    shall  be  specific  in  terms:    shall 
describe  in  reasonable  detail,  and  not  by  reference 
to  the  complaint  or  other  document,   the  act  or  acts 
sought  to  be    restrained;    and  is  binding  only  upon 
the  parties  to  the  action,   their  officers,  agents,   ser- 
vants, employees,  and  attorneys,  and  upon  those 
persons  in  active  concert  or  participation  with  them 
who  receive  actual  notice  of  the  order  by  personal 
service  or  otherwise      Added  by  act  approved  Aug.   7, 
1967.     L.    1967.   p.    2714."    111.    Rev    Stat.    1969, 
ch.   69,   sec.   3-1. 

The  law  on  the  subject  of  granting  a  temporary  injunction 

without  notice  is  summarized  in  the  opinion  of  this  court  in  MioUis  v. 

Schneider,  77  III.  App.   2d  420.     In  that  case  it  was  pointed  out  that  an 

injunction  is  an  equitable  remedy  and  also  an  extraordinary  remedy  to  be 
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.used  sparingly  with  judicial  restraint  and  only  in  a  clear  and  plain 
case;    an  injunction  is  granted  before  a  hearing  of  the  case  on  its 
•merits  to  prevent  a  threatened  wrong  or  furtherance  of  a  current  in- 
jury.    Its  purpose  is  not  to  decide  the  merits  of  the  case.     It  is  also 
clearly  pointed  out  that  the  law  does  not  favor  granting  injunctions  with- 
out notice,  as  an  injunction  without  notice  is  most  drastic  and  should 
only  issue  under  extreme  circumstances;    that  notice  to  an  adversary 
is  elemental  in  our  system  of  justice  and  the  courts  carefully  observe 
the  fundamental  right  of  a  party  to  be  informed  of  the  injure  tion  sought 
against  him  so  that  he  may  be  present  to  defend  himself.     We  quote 
from  p    429  of  that  opinion  wherein  it  was  said:  ■        .        • 

•     "In  order  to  justify  the  issuance  of  injunction 
without  notice,   the  sufficiency  of  the  complaint 
is  the  test  of  the  validity  of  the  injunction  order. 
The  complaint  must  allege  facts  from  which  the 
chancellor  can  infer  the  need  of  protecting  the 
plaintiff  from  undue  prejudice  arising  from  notice 
to  the  adverse  party.     The  extraordinary  character 
of  the  injunctive  remedy  requires  that  it  be  awarded 
only  where  the  complaint  shows  on  its  fact  a  clear 
right  to  relief.  " 

In  Compton  v.   Paul  K.  Harding  Realty  Co.  ,   87  111.   App.   2d 
219,   it  is  stated  on  pp.   223  and  224  that'The^pplication  for  a  temporary 
injunction  must  specify  the  facts  that  require  the  unusual  relief  sought," 
and  "it  is  necessary  that  excuse  of  the  bond  for  good  cause  be  justified 
by  facts  evident  in  the  record.  " 

In  Stenzel  v.   Yates,  342  111.   App.   435,   it  is  also  said  on 
p.   439: 

.  •  .  "The  general  rules  of  equity  pleading  apply  in 

injunction  suits,   but  the  requirements  of  definite- 
ness  and  certainty  as  to  the  essential  facts  'applies  with 
peculiar  force  and  strictness  where  the  relief  sought 
is  injunction. '  " 

and  on  pp.   440,   441: 

"The  extraordinary  character  of  the  injunctive 


remedy  requires  that  it  be  awarded  only  where 
the  complaint  shows  on  its  face  a  clear  right  to 
the  relief.     The  facts  relief  upon  to  establish  such 
right  must  be  alleged  positively  and  with  cer- 
tainty and  precision,   not  mere  opinions  and 
conclusions.  "    *   *   * 

"If  the  complaint  before  us  had  met  the  re- 
quirements above  set  forth,   we  would  still  be 
.    ■  obliged  to  reverse  this  particular  case,   be- 

cause the  injunction  was  issued  without  notice, 
although  there  were  no  averments  that  would 
'     •  dispense  with  the  necessity  of  notice.     The 

complaint  is  silent  on  the  subject,  except  for 
•  the  general  statements,   that  plaintiffs  'will  suffer 

irreparable  injury  and  will  be  unduly  prejudiced, ' 
by  giving  notice.  " 

In  light  of  the  above  law  we  now  turn  to  the  pertinent 
allegations    *"  the  complaint  for  injunction:      '''■'■ 

"5.     That  on  or  about  January  15,    1970,   the 
UNITED  AUTO  WORKERS  LOCAL  NO.    184,      ' 
acting  through  its  membership  through  the  use 
''  of  force  and  a  threat  of  force  restrained  cer- 

tain employees  of  the  Plaintiff,   REPCO  ENTER- 
PRISES, INC.  ,    a  corporation,  from  entering 
.  ■    ■  onto  the  property  of  the  Plaintiff,    REPCO  ENTER- 

PRISES,  INC.   a  corporation,  in  order  to  prevent 
those  certain  employees  from  continuing  their 
emplo>'ment  during  the  period  of  the  strike. 

"6.     That  if  the  Defendant,  UNITED  AUTO  WORKERS 
LOCAL  NO.    184  is  not  restrained  from  continuing 
this  course  of  action,   the  Plaintiff,   REPCO  ENTERPRISES, 
INC.  a  corporation,   will  be  irreparably  harmed  in 
that  production  shall  cease  and  that  REPCO  ENTERPRISES, 
INC.,  a  corporation,   will  be  unable  to  meet  its  con- 
tract requirements  with  various  purchasers.  " 

It  has  previously  been  noted  that  the  complaint  had  no 

accompanying  affidavits  attached  thereto  and  that  the  court  permitted 

the  general  manager  of  the  plaintiff,   Raymond  Barthen,  and  Deputy 

Sheriff  Gerhardt  Vandervalk  to  testify  in  support  of  the  complaint. 

Barthen's  ex  parte  testimony  was  that  of  his  own    personal  knowledge 

there  were  employees  wlio  desired  to  work  and  that  there  had  been 

trouble  at  the  beginning  of  the  shifts  with  most  of  the  trouble  occurring 

on  the  lip.  m.    to  7  a.  m.    shift.     He  did  not  testify  any  specific  facts,   but 


merely  that  there  had  been  trouble  at  the  time  mentioned.     The  Deputy 
Sheriff  testified  ex  parte  that  attempts  were  made  to  stop  people  from 
entering  the  plant,   that  pickets  blocked  the  paths  of  automobiles, 
that  a  smoke  bomb  was  thrown,  and  that  several  pickets  had  rocked 
the  first  vehicle  attempting  to  enter  the  plant  parking  lot. 

•   ■  Prior  to  the  1967  amendment  of  Illinois  Revised  Statutes, 

chapter  69,  paragraph  3,  provided  that  no  court  shall  issue  an  injunction 
without  notice  "unless  it  appears  from  the  complaint  or  affidavit  accompany- 
ing the  same"  that  the  rights  of  plaintiff  would  be  unduly  prejudiced.     In 
1967  the  statute  was  changed  to  read  that  no  court  shall  grant  an  injunction 
■;  :  "unless  it  clearly  appears  from  the  specific  facts  shown  by  the  verified     ■ 
■■   .  complaint  or  by  affidavit  accompanying  the  same"  that  irreparable  injury  ' 
would  result  before  notice  can  be  served  and  a  hearing  held.     The  1967 
amendment  definitely  evidences  a  legislative  attempt  to  put  a  greater  burden 
upon  the  plaintiff  to  allege  more  specific  fact.s  than  did  the  previous  law. 
Although  the  case  law  of  Illinois,  even  prior  to  the  1967  amendment,   re- 
quired that  specific  facts  be  alleged,   it  must  clearly  appear  therefrom  that 
;       irreparable  harm  would  result.      After  looking  at  paragraphs  5  and  6  of 
;       the  complaint,  it  immediately  becomes  apparent  that  they  contain  no  facts 
from  which  the  court  could  infer  the  need  for  protecting  the  plaintiff  from 
undue  prejudice  or  irreparable  injury  and  compel  the  issuance  of  an  in- 
junction without  notice  to  the  adverse  party.     The  allegations  are  merely 
conclusions  and  not  allegations  of  specific  fact,  and  cannot  justify  the 
failure  to  give  notice  or  bond.     The  plaintiff  has  cited  the  case  of  General 
Elec.   Co.   v.    Local  997,   Etc.,   8  111.   App.   2d  154,   in  support  of  its  position, 
but  a  reading  of  the  complaint  filed  in  that  case  reveals  that  very  specific 
acts  were  alleged  in  the  complaint  and  affidavit  to  warrant  the  granting 
of  an  injunction  to  enjoin  mass  picketing  and  other  conduct  in  connection 


—  ■>'•  .- 
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with  a  strike. 

The  Judge  in  his  order  granting  the  preliminary  in- 
junction recited  that  he  had  considered  the  testimony  of  Barthen,  and  the 
Deputy  Sheriff,   but,   no  answer  having  been  filed  or  issue  of  fact 
presented,   the  court  could  not  properly  consider  that  testimony  and 
we  must  disregard  it  too.     The  motion  for  temporary  injunction  had  to  be 
determined  solely  upon  the  verified  complaint.     M.    K.   H.   Devel.   Corp. 
V.   Metropolitan  San.   Dist.  ,   47  III.   App.   2d  46,   51.     Furthermore,  at 
best  the  verification  of  the  pleading,  even  as  amended  by  affiant  Barthen 
on  February  12,    1970,   is  insufficient  to  support  an  injunction  order 
because  the  verification  is  on  information  and  belief.     Fox  v.    Fox  Valley 
Trotting  Club,.  Inc.  ,  349  III.   App.    132,    137;    Hope  v.   Hope,   350  III.   App. 
190,   194.     There  are  no  facts  in  the  complaint  to  explain  why  the  injunction 
should  issue  without  notice,  and  the  order  itself  is  silent  in  this  regard. 
The  order  does  say  that  the  injunction  was  to  issue  without  bond,   but  we 
cannot  find  any  prayer  for  relief  in  the  amended  complaint  requesting  that 
the  injunction  issue  without  bond. 

The  defendant  herein  were  known  to  the  plaintiff  and 

I         there  appears  to  be  no  reason  why  notice  could  not  have  been  given  to 

I 

I        one  or  more  the  defendants  by  telephone.  Skarpinski  v.    Veterans  of 

Foreign  Wars,  343  III.   App.    271,   275.       Also,   we  detect  no  such  urgency 
that  a  telephone  call  could  not  have  been  made  from  the  courtroom  to  de- 
fendants or  counsel  so  as  to  produce  results  on  that  day. 

We  distinguish  the  circumstances  here  from  those  in 
Streamwood  Home  Builders,   Inc.   v.   Brolin,   25  III.   App.   2d  39,   46,   because    in 
the  Streamwood  case  the  defendants  had  no  centrally  located  address  or 
known  attorney.     We  have  previously  stated  that  the  court's  order  dated  on 
the  day  the  injunction  v/as  granted  directing  the  service  of  writs  of  injunction 
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definitely  states  the  names  of  the  defendants  and  their  addresses. 
Furthermore,   the  defendant,   Caroline  Wilkins,   was  an  employee 
of  the  plaintiff.     We  conclude  that  the  injunction  was  improvidently 
issued. 

The  plaintiff  has  argued  by  motion  in  this  court  that 
the  appeal  was  moot  because  the  strike  was  settled  before  the  appeal 
was  perfected.     This  court  by  order  rejected  that  argument.     Plaintiff 
also  argues  that  the  defendant  has  suffered  no  damages.     Defendant,   in 
his  motion  to  dissolve  the  injunction,  moved  the  trial  court  to  grant 
cost""  and  damages  for  monetary  loss  caused  by  the  wrongful  issuance 
and  execution  of  the  preliminary  injunction.    He  thus  preserved  this  right 
to  have  damages,   if  any,   determined  if  the  injunction  was  improperly 
issued. 

The  injunction  orders  entered  by  the  trial  court  are  re- 
versed and  any  writs  issued  thereunder  are  dissolved;    the  order  of  the 
trial  court  denying  the  motion  of  defendant  Skwatt  to  dissolve  such  orders 
is  likewise  reversed;    and  the  cause  is  remanded  to  determine  whether 
or  not  the  appellant,  Joseph  A.   Skwatt,   business  agent  of  U.  A.  W.    184, 
suffered  damages,   if  any,  by  reason  of  the  temporary  injunction  being 
improperly  issued. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

DAVIS,  P.  J.  and  SEIDENFELD,  J.  ,  concur. 
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UNIVERSAL  SAVINGS  AND    LOAN  ASSOCI/.TION, 
a  corporation. 


V. 


COSMOPOLITAN  NATIONAL  BANK  OP  CHICAGO, 
Trustee  under  Trust  Agreement  dated 
March  10,  1959,  known  as  Trust  No.  8524 
CHICAGO  TITLE  AND  TRUST  COMPANY,  Trustee 
under  Trust  Deed  dated  March  21st,  1959; 
PETER  NAHAICES;  PETER  J.  VIAHAKIS;  and 
UNKNOWN  OI'WERS. 


PETER  J.  VMHAKIS, 

Petitioner-Appellant, 

V. 

UNIVERSAL  SAVINGS  AITO   LOAN  ASSOCIATION, 
a  corporation, 

Respondent-Appellee . 


128I.Af  227 

APPEAL  FROM 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


Honorable 
Nathan  M.  Cohen 
Judge  Presiding 


MR.  PRESIDING  JUSTICE  CRAVEN  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  Juljr  of  1968,  petitioner  filed  a  petition  purporting 
to  be  under  Section  72  of  the  Civil  Practice  Act  (111. Rev. Stat . 
1967,  ch.  110,  para.  72)  to  set  aside  a  decree  entered  by  the 
Superior  Court  'of  Cook  County  in  a  mortgage-foreclosure  proceed- 
ing.  The  original  complaint  for  foreclosure  was  filed  in  i960 
and  the  decree  of  foreclosure  was  entered  in  August  of  I96I  and 
finally  confirmed  in  January  of  I962.   The  circuit  court  allov;- 
ed  a  motion  of  the  respondent.  Universal  Savings  and  Loan  Associa' 
tion,  to  dismiss  the  section  72  petition.   This  appeal  from, 
that  action  was  initially  filed  in  the  Supreme  Court  and  there- 
after transferred  to  this  court. 

Although  many  issues  are  urged  and  allegations  made,  as 

we  vlevf  this  record,  the  sole  issue  here  is  the  applicability  of 

the  tvro-year  limitation  provision  found  in  section  72  of  the 

Practice  Act,  the  specific  statutory  language  being: 

"(3)   The  petition  must  be  filed  not  later 
than  2  years  after  the  entry  of  the  order, 
judgment  or  decree.   Time  during  which  the  per- 
son seeking  relief  is  under  legal  disability  or 
duress  or  the  ground  for  relief  is  fraudulently 
concealed  shall  be  excluded  in  computing  the 
period  of  2  years."   (Ill.Rev.Stat.i967,  ch.  110,  . 
para.  72(3).) 


1. 


'  y.     rftW^ 


A  review  of  the  chronolo^^^y  of  this  seemingly  intermina- 
ble litigation  is  necessary.   We  take  the  chronology  from  the 
petitioner's  verified  petition.   A  complaint  against  the  peti- 
tioner to  foreclose  a  mortgage  vra,s  filed  in  October  of  i960. 
Thereafter  petitioner  filed  an  answer.   The  matter  vfas  referred 
to  a  Master  and  the  Master  proceeded  to  hearings  ultimately  re- 
sulting in  a  Master's  report  and  recommendation^  objections  to 
the  Master's  report ^  and  finally  the  entry  of  a  decree  for  fore- 
closure.  In  February  of  19^3^  petitioner  redeem.ed  the  premises  ^ 
the  subject-matter  of  the  foreclosure  proceedings.   In  the  same 
month  of  I963,  petitioner  filed  a  petition  for  leave  to  appeal 
from  the  foreclosure  proceedings  and  that  petition  vras  denied 
by  the  Appellate  Court.   Subsequent  efforts  to  appeal  that  denial 
to  the  Supreme  Court  of  Illinois  failed.   Petitioner's  efforts 
to  litigate  the  issues  in  the  United  States  District  Court  v/ere 
to  no  avail  and  substantial  collateral  litigation ;,  apparently 
involving  the  s^me  subject-matter,  ultimately  resulted  in  conclusions 
unsatisfactory  to  the  petitioner. 

In  this  proceeding,  both  in  his  motion  and  in  his  brief, 
the  petitioner  engages  in  serious  attacks  on  the  Master-in- 
Chancery  and  some  of  the  many  judges  to  whom  this  matter  hed   been 
assigned  from  time  to  time. 

Stripped  of  all  collateral  issues,  however,  the  issue  in 
this  case  simply  is  whether  the  petitioner  may,  in  July  of  I968, 
attack  a  decree  entered  in  I96I  in  a  section  72  petition  v;hen 
that  decree  has  been  sought  to  be  attacked  directly  and  collateral- 
ly.  In  our  opinion,  the  Circuit  Court  of  Cook  County  properly 
held  that  such  a  proceeding  does  not  lie. 


The  Historical  and  Practice  Notes  under  section  72  (S.H.A 


ch.  110,  sec.  72)  tell  us  that  this  section  \-ia.s   designed  to  com- 
bine the  variety  of  post- judgment  rem.edies  that  v;ere  available 
and  to  provide  relief  from  final  decrees  or  judgments  under  the 
circumstances  therein  enumerated.   Subsection  (3),  as  quoted  above. 


provides  a  tv;o-year  period  within  v;hich  to  commence  petition  pro- 
ceedings under  section  72.   In  the  absence  of  the  coimuencement 
of  proceedings  within  this  period,  such  proceedings  cannot  be 
commenced,  with  the  exceptions  therein  noted  and  not  here  appli- 
cable.  Auto  Exch. ,  Inc.  v.  Litberg,  34  111.  App.  2d  329,  18I  N.E.2d. 
359  (1st  Dist.  1962)  (abst.). 

Although  the  petitioner  here  asserts  that  the  foreclosure 
proceeding  sought  to  be  attacked  is  void,  such  assertion  does  not 
find  support  in  this  record.   See  Antczak  v.  Antczak,  6I  111.  App.  2d 
4o4,  209  N.E.2d  838  (Ist  Dist.  I965) ,  and  cases  there  cited.   The 
judgment  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRI'IED. 

SMITH  and  TRAPP,  J. J.,  concur. 


3. 


No.   59-104 
IN  THE 
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APPELLATE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


ABSL 


JOHN  FRANKLIN  HOCKETT, 


Plaintiff-Appellant, 


-vs- 


MARY  ELIZABETH  HOCKETT, 

Defendant-Appellee . 


Appeal  from  the  Circuit  Court  of 
Bond  County,  Illinois. 


Honorable  William  L.  Beatty, 
Judge  Presiding. 


PER  CURIAM: 

Plaintiff  John  Franklin  Hockett  filed  his  complaint  for  divorce  in  the  Circuit 
Court  of  Bond  County  alleging  acts  of  adultery  and  extreme  ana  repeated  mental 
cruelty.     The  defendant, -Mary  Elizabeth  Hockett,  filed  an  answer  admitting  the  acts 
of  adultery  and  a  counterclaim  alleging  extreme  and  repeated  mental  and  physical 
cruelty.    Both  parties  prayed  for  custody  of  their  three  minor  children,  Patricia  Ann, 
age  12,  Barbara  Faye,  age  9,  and  John  Michael,  age  6.     The  trial  court  granted  plaintiff 
a  divorce  from  the  defendant  on  the  grounds  of  adultery  and  granted  custody  of  the 
children  to  the  defendant  with  certain  rights  of  visitation  to  plaintiff.     Plaintiff 
appeals  from  that  portion  of  the  decree  granting  custody  of  the  children  to  defendant. 

In  Nye  v.  Nye,  411  111  408,  our  Supreme  Court  stated  at  page  414: 

"Under  our  divorce  statute  the  court  is  clothed  with  a  large 
discretion  in  determining  to  which  parent  a  child  will  be  given.    It  is 
usual  in  such  cases,  due  to  the  tender  years  of  the  child  and  in  con- 
sideration of  its  best  interests,  to  entrust  its  care  and  custody  to  the 
mother,  she  being  a  fit  and  proper  person  to  rear  the  child.     (Miner 
V.  Miner,   11  111.  43;  Draper  v.  Draper,  58  111.   IZj    The  maternal 
affection  is  more  active  and  better  adapted  to  the  care  of  the  child. 
Especially  is  this  true  in  the  case  of  a  minor  daughter,  where  the 
care  and  guidance  of  a  mother's  hand  is  doubly  important.     This 
principle  has  become  so  well  fixed  and  followed  in  this  State  that  this 
court  has  not  in  recent  years  been  called  to  rule  upon  it.     Therefore^ 
compelling  evidence  must  be  presented,  proving  the  mother  to  be  an 
unfit  person,  to  cause  the  custody  of  her  minor  daughter  to  be  denied 
her,  or  there  must  be  a  positive  showing  that  to  deny  custody  to  the 
mother  would  be  for  the  best  interest  of  the  child.  " 

There  is  evidence  in  the  record  from  several  witnesses  that  the  defendant 

had  always  been  a  good  mother  to  the  children;  that  she  had  always  adequately  cared 

for  the  needs  of  the  children  in  the  past  and  would  be  able  to  do   so  in  the  future; 


that  the  defendant  and  the  children  were  deeply  devoted  to  each  other  and  that  the 
children  became  extremely  upset  when  they  were  separated  from  their  mother.    There 
is  also  evidence  that  if  the  children  were  awarded  to  the  plaintiff,,  he  would  havfe 
to  hire  outside  help  to  take  care  of  them.    A  local  doctor  testified  that  a  couple  of 
months  before  the  trial  he  saw  the  plaintiff,  accompanied  by  his  two  young  daughters, 
at  a  hospital.     They  were  separated  from  their  mother  and  "were  emotionally  upset, 
in  a  near  hysterical  state  at  that  time.  "    He  saw  them  alone  in  an  examining  room  and 
then  told  the  plaintiff  that  a  sedative  would  do  no  good ;  but  that  the  situation  could 
be  corrected  by  returning  the  children  to  their  mother  or  at  least  reassuring  them  that 
they  would  see  her.    He  gave  the  children  a  light  sedative,  but  told  the  plaintiff  that 
this  was  not  the  whole  answer. 

Based  on  the  evidence  in  the  record  that  the  defendant's  course  of  adulterous 
conduct  had  ceased  at  the  time  of  the  trial  and  was  not  likely  to  re-occur,  and  that  she 
was  otherwise  a  fit  mother  for  her  children,  we  believe  that  the  trial  court  exercised 
its  discretion  reasonably  in  awarding  the  custody  of  the  children  to  the  defendant. 
See  Nye  v.  Nye,  supra.     The  trial  judge  saw  and  heard  the  witnesses  and  was  in  a 
better  position  to  determine  what  alternative  was  best  for  the  welfare  of  the  children. 

The  decree  of  the  Circuit  Court  of  Bond  County  is  affirmed . 

Judgment  Affirmed. 
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STATE  OP  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 


General  No.  11210 

People  of  the  Sts.te  of  Illinois  ^ 

Plaint iff -Appellee 
vs  . 
Joe  Meny, 

Defendant -Appellant 


ABST 


Agenda  No.    70-22 


Appea.l  fror-i 
Circuit  Court 
Macon  County 


CPxATEN,  P.J.^  delivered  the  opinion  of  the  court. 

The  defendant  was  found  guilty  in  a  jury  trial  of  a 
charge  of  theft  of  property  v;lth  a  value  in  excess  of  .'^^IfjO. 
He  was  sentenced  to  the  Illinois  State  Penitentiary  for  a  term 
of  not  less  than  three  nor  more  than  ten  years.   This  appeal 
is  from  that  conviction  and  sentence.   The  defendant  urges  that 
the  evidence  is  not  sufficient  to  establish  his  guilt  beyond  a 
reasonable  doubt. 

The  testimony  is  conflicting.   From  the  testimony  it 
appears  that  one   Merlin  Born  worked  a.s  an  employee  of  a  service 
station  in  Decatur ;,  Illinois,  knovni  as  Scotty's  Gulf  Station  7;-2, 
At  around  8:00  P.M.  on  February  26,  I968,  Born  reported  to  the 
Decatur  police  tha.t  he  had  been  robbed  by  two  Negro  men  and  had 


1. 


"been  hit  upon  the  hoaci  in  a  back  room  of  the  station. 

Born  testified  that  he  vras  v;orking  alone  in  the  station 
;\'hcn  Joe  Meny^  the  defendant;,  and  one  John  Joynt  came  into  the 
station.   According  to  Born^,  at  that  time  Meny  suggested  that 
they  "fake"  a  robbery  and  Born  gave  Meny  and  Joynt  a  paper  bag, 
containing  over  three  hundred  dollars,  and  a  coin  changer.   Born 
then  went  to  a  back  room  and  either  Meny  or  Joynt  hit  him  on  the 
head.   After  the  departure  of  the  defendant  and  Joynt,  Born  call- 
ed the  police  and  reported  the  robbery,  giving  the  m.isinforma- 
tion  to  the  police.   At  the  time  of  the  offense  Meny  and  Joynt 
v;ere  using  an  automobile  belonging  to  Meny.  Apparently  Joynt  v.-as 
driving.   At  the  time  of  the  trial  Born  had  entered  a  plea  of 
guilty  to  the  offense  and  his  request  for  probation  vjas  pending. 

Clayton  Scott,  the  ovrner  of  the  service  station,  testi- 
fied that  over  three  hundred  forty  dollars  v/as  missing  on  the  date 
of  the  offense  and  that  Merlin  Born  v/as  employed  by  him  on  that 
date.   A  detective  of  the  Decatur  Police  first  testified  as  to 
a  conversation  with  the  defendant  on  December  3,  I96S,  in  the 
course  of  v:hich  he  stated  the  defendant  admitted  the  offense  and 
ultimately  made  a  vrritten  statem.ent,  v;hich  was  admitted  into  evi- 
dence.  In  that  statement  the  defendant  recited  that  Born  had  come 
to  him.  telling  of  his  need  for  $150  in  order  to  make  a  car  pay- 
ment and  rent  payment  and  suggested  the  "fake"  robben^.   Joynt  was 


reported  to  be  interested  in  the  deal.   Thereafter  the  defendant's 
version  of  v;hat  took  place  is  recited. 

John  Joynt,  called  as  a  court's  vritness^  testified 
as  to  the  events  on  the  night  of  the  offense^  the  substance  of 
his  testimony  being  that  the  defendant  had  nothing  to  Cio   with 
the  offense  J  that  in  fact  the  defendant  "v;as  drun.k  and  passed 
out"  in  the  back  seat  of  the  automobile  at  the  tir-.e  of  the  of- 
fense.  He  did  admit  that  the  defendant  received  some  of  the 
money  from,  the'  robbery  but  denied  that  at  the  timie  of  its  re- 
ceipt the  defendant  knew  of  the  source.   Joynt  V7as  im^peached 
by  evidence  of  a  prior  conviction  and  by  a  prior  v:rltten  in- 
consistent statement. 

The  defendant  testified  in  his  ovrn  behalf  and  stated 
that  he  had  no  independent  knowledge  of  the  events  that  happen- 
ed in  the  two-hour  period  preceding  8:00  P.M.  on  February  2.6^ 
1968^  that  he  had  been,  intoxicated  and  VJas  "passed  out"  in  the 
back  of  his  car.   He  did  admit  to  receiving  some  of  the  money 
and  to  disposing  of  a  coin  changer.   The  defendant  admitted  that 
he  signed  the  v;ritten  statement  previously  referred  to,  but  for 
the  most  part  assei'ted  that  the  matters  set  forth,  in  the  state- 
mient  were  not  true,  contending  that  he  wrote  that  which  the  offi- 
cer suggested  that  he  vxrlte.   Other  v/itnesses  v?ere  called  relat- 
ing to  acts  and  events  prior  and  subsequent  to  the  offense  that 
would  tend  to  corroborate  either  the  testim.ony  of  the  defendant 
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or  of  Born.   We  deem  it  unnccessEiry  to  recite  this  testimony  in 
detail,  for  there  is  no  controversy  betv;een  the  parties  hut  that 
the  testimony  in  this  case  is  in  conflict,  and  the  truth  obvi- 
ously lies  vrithin  the  controverted  set  of  facts  contained  in  thj.s 
conflicting  testimony.   A  reviev/ing  court  cannot  substitute  its 
judgment  for  that  of  the  trier  of  fact  on  the  matter  of  the  credi- 
bility of  vj-itnesses  and  the  weight  to  be  given  their  testimony. 
This  is  a  function  of  the  trier  of  facts.   A  reviewing  court  \.'ill 
not  set  aside  a  jury's  verdict  of  guilty  unless  the  evidence  is 
so  palpably  contrary  to  the  verdict  or  so  unreasonable,  improba- 
ble or  unsatisfactory  as  to  cause  a  reasonable  doubt  as  to  the 
guilt  of  the  accused.   Peoole  v.  Sumner,  43  111.  2d  2?j8,  252  N.E.2d 
534  (I9S9):.  and  cases  there  cited o   The  testimony  of  the  prose- 
cution V7itnesses  in  this  case,  if  believed  by  the  jury,  as  it  ap- 
parently vjas,  was  sufficient  to  support  a  veidict  of  guilty. 
The  judgment  of  the  Circuit  Court  of  Macon  Coimty  is  affirmed.. 

Affirmed. 

SMITH  and  TRAPP,  JJ.,  concur. 
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PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Plaintiff-Appellee, 


V. 


PAUL   IIORONZY, 

Defendant-Appellant. 
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ABST. 


APPE/^J.  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HON.  ROBERT  J.  COLLINS 
PRESIDING. 


MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendant  was  charged  with  the  offense  of  burglary. 
At  his  arraignment  he  stated  that  he  \>;as  indigent  and  the  Public 
Defender  v;as  appointed  by  the  court  to  represent  him.   A  plea 
of  not  guilty  v/as  entered  and  on  May  6,  1969  the  case  came  on 
for  trial.   The  plea  of  not  guilty  v;as  withdrawn  and  a  plea  of 
guilty  was  'entered.   That  plea  was  accepted  by  the  court  and  the 
defendant  was  sentenced  to  the  Illinois  State  Penitentiary  for 
a  term  of  one  to  four  years.   On  May  29,  1969  defendant  filed 
his  notice  of  appeal  and  the  Public  Defender  v/as  again  appointed 
to  represent  him.   A  petition  for  leave  to  v;ithdraw  has  been 
filed  by  the  Public  Defender  in  this  court  on  the  ground  that 
an  appeal  v;ould  be  without  merit  and  could  not  possibly  be  si.i.c- 
cessful.   Pursuant  to  Anders  v.  California,  386  U.S.  738  (1967) 
the  Public  Defender  has  filed  a  brief  contending  that  the  only 
possible  basis  for  an  appeal  v;ould  be  whether  defendant  v;as 
fully  admonished  as  to  the  significance  and  the  consequences  of 
entering  a  plea  of  guilty  to  the  crime  charged  in  the  indictment. 
Defendant  was  notified  of  the  Public  Defender's  motion  and  given 
an  opportunity  to  raise  v;hatever  contentions  he  might  wish  in 
support  of  his  appeal.   He  has  not  responded  to  that  notice. 

A  plea  of  guilty  m.ay  be  accepted  in  open  court  when 
the  court  finds  from  the  proceedings  had  at  the  time  the  plea 
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is  entered  that  the  defendant  understands  the  nature  of  the 
charge  against  him  and  the  consequences  of  his  plea.   111.  Rev, 
Stat.,  ch.  38,  S115-2  (1969);   Supreme  Court  Rule  401(b),  111. 
Rev,  Stat. ,  ch.  IIOA  (1969) ,   In  the  instant  case  defense  coun- 
sel infoiTiied  the  court  that  defendant  had  been  fully  informed 
of  the  consequences  of  a  guilty  plea,  understood  the  consequences 
and  still  wished  to  v/ithdrav;  his  plea  of  not  guilty  and  plead 
guilty.   The  court  asked  defendant  whether  counsel's  statement 
was  true  and  received  an  affirmative  response.   Defendant  v;a£ 
then  informed  by  the  court  that  by  pleading  guilty,  he  waived 
his  right  to  a  jury  trial  and  that  he  could  be  sentenced  to  the 
penitentiary  for  any  term  within  the  limits  of  one  year  to  life. 
The  court  asked  him  whether,  knowing  that,  he  still  wished  to 
persist  in  entering  a  plea  of  guilty.   Defendant  replied  that  he 
did.   Under  those  circumstances  the  acceptance  by  the  court  of 
defendant's  plea  was  entirely  proper.   People  v.  Kontopoulis, 
26  111.  2d  388,  186  N.E,2d  312;   People  v.  Outten,  22  111.  2d  146, 
174  N.E.  2d  685. 

Our  exajTiination  of  the  record  in  this  case  discloses 
nothing  which  is  arguable  on  the  merits  and  we  therefore  con- 
clude that  an  appeal  v/ould  be  wholly  frivolous.   Accordingly 
the  Public  Defender  is  granted  leave  to  withdraw  and  the  judgment 
of  the  Circuit  Court  is  affirmed. 

JUDGMENT  AFFIRMED 
DEMPSEY,  P.J.  and  McNAMi>.RA,  J.  concur. 
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APPELTJ^TE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


ARST. 


NANCY  L.  LOCK  (Nee  Lutz) , 

Plaintiff -Appellant , 


-vs- 


CARLTON  W.  LUTZ, 


Defendant-Appellee 


Appeal  from  the  Circuit  Court  of 
Madison  County,  Illinois 
(Third  Judicial  Circuit) . 


Honorable  Joseph  A.  Barr, 
Judge  Presiding. 


PER  CURIAM: 

Plaintiff  Nancy  L.  Lock  obtained  a  default  divorce  from  defendant 
Carlton  W.  Lutz  on  December  7 ,  IS 55  c.-.d  wds  awarded  cutody  of  their  minor  child, 
Timothy  Lutz,  then  age  seven.     On  June  3,  1969  defendant  filed  a  petiuon  to  modify 
the  custody  provision  of  that  decree  which  was  granted  and  plaintiff  appeals. 

Defendant's  petition  alleged  that  within  the  past  year  plaintiff  has  been 
guilty  of  unbecoming  conduct  adversely  affecting  the  welfare  of  their  child,  in  that 
"she,  in  the  company  of  said  minor  child,  frequents  and  loiters  in  taverns  until  late 
hours  of  the  night,  including  school  nights;  ihaL  she  leaves  said  minor  child  un- 
attended at  home  alone  until  late  hours  during  the  night;  that  she  otherwise  so 
flagrantly  has  failed  to  raise  said  minor  child  in  proper  environment  that  the  best 
interest  of  the  chila  would  be  best  served  by  changing  the  custody  to  the  defendant." 
I  After  a  hearing  on  the  merits ,  the  trial  court  found  that  plaintiff  had  been 

guilty  of  repeated,  continuing  and  unbecoiraing  conduct  adversely  affecting  the  proper 

raising  of  the  cnild  in  that  "she,  in  the  comipany  of  said  minor  child,  has  frequented 

I 

and  loitered  in  taverns  until  late  hours  of  the  nighty  including  the  minor's  school 

nights;  thac  she  has  on  several  occasions  committed  adultery;  that  she  has  otherwise 
shown  herself  to  be  unfit  to  raise  the  said  minor  child;  that  said  child  had  an  unstable 
home  atmosphere  while  in  plaintiff's  custody,"  and  that  the  best  interests  of  ir.e  child 
would  be  served  by  transferring  custody  to  defendant. 

Plaintiff  urges  on  appeal  that  it  was  error  for  the  trial  court  to  modify  the 
decree  where  there  was  no  evidence  that  the  change  in  circumstances  affected  the 


child's  welfaro  to  a  degree  sufficient  to  worrant  such  modification. 

Defendant  argues  that  there  were  substantial  changes  in  conditions  since 
the  divorce  decree,  which  adversely  affected  the  welfare  of  the  child  as  found  by  the 
trial  court/  and  that  this  finding  should  not  be  disturbed  unless  it  is  contrary  to  the 
manifest  weight  of  the  evidence.    The  changed  conditions  which  defendant  asserts 
adversely  affect  the  welfare  of  the  child  are  that  plaintiff  admitted  committing  adultery 
on  several  occasions;  that  there  was  evidence  that  another  man  stayed  in  plaintiff's 
one  bedroom  apartment  on  numerous  occasions  when  the  child  was  present;  that  plaintiff 
has  moved  on  several  occasions  in  the  past  years  as  far  as  Houston,  Texas ^  and  Chicago, 
Illinois  J  so  that  there  is  no  sMble  home  atmosphere  for  the  child;  that  as  a  result  of  this 
moving  the  child  has  attended  three  different  schools  in  the  past  three  years;  that 
plaintiff  does  not  attend  church  or  take  zae  child  to  church  on  Sunday;  that  the  plaintiff 
has  worked  as  a  bartender^  although  ai  the  time  of  the  hearing  she  was  working  at  a 
jewelry  store  and  that  plaintiff  admitted  being  in  a  neighborhood  tavern  in  Alton  three 
or  four  limes  a  week  and  had  the  child  with  her  many  times  until  late  hours,  including 
school  nights. 

Tnere  is  some  evidence  to  subsLantiate  each  of  the  allegations  of  changed 
conditions  made  by  defendant.    Plowever,  the  record  also  shows  that  plaintiff  works 
at  a  steady  job  even  though  she  makes  only  $60.00  per  week,  uhat  her  apartment  is 
v;eli  kept  and  clean  and  that,  although  she  aarfiitted  committing  adultery,  there  is  no 
evidence  that  she  was  promiscuous,  and  there  is  no  evidence  that  the  child  was 
aware  of  or  was  exposed  to  this  conduct.    The  child  denied  seeing  or  ever  saying  that 
he  savi/  a  man  in  bed  with  his  mother.    In  addition^  there  was  evidence,  and  defendant 
aamitted,  that  the  boy  was  clean  and  well  dressed.    His  teacher  had  told  both  plaintiff 
and  defendant's  wife  that  Timmiy  was  a  bright,  well-mannered  boy  who  was  always 
well-dressed  and  clean,  although  she  apparently  told  defendant's  wife  that  he  could  do 
better  with  more  guidance.    At  the  time  of  the  hearing  he  was  about  to  enter  tne  nigh 
(meaning  above  average)  sixth  grade  and  was  receiving  good  grades. 

Timmy  Lutz  was  questioned  by  the  judge  in  his  chambers,  out  of  the 
presence  of  his  mo'Lher  and  father.    He  testified  that  he  would  be  eleven  years  of  age 
in  November  (195S);  mat  he  loves  botli  of  his  parents,  but  will  live  wherever  the  court 
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says  he  should  live.    He  usually  plays  with  his  friends  in  the  back  yard  of  their  apart- 
ment house.    On  one  occasion  his  father  took,  him  to  a  football  game.    His  father  had  a 
couple  of  beers  and  was  pretty  drunk  driving  home.    He  said  he  has  not  been  visiting 
his  father  since  May  because  he  was  always  intoxicated.    He  usually  starts  drinking 
after  four  o'cxock.    That  is  the  only  reason  he  does  not  vv^ant  to  visit  his  father.    On 
one  occasion  he  told  his  father  on  the  telephone  that  he  did  not  want  to  visit  him  until 
he  quit  following  him  and  his  mother.    On  one  occasion  when  he  and  a  friend  went 
skating,  he  went  to  his  father's  house  where  he  had  passed  out  on  the  carpet.    Janice 
Lutz  drinks  once  in  a  while  and  so  does  his  mother.    ?Ie  knows  Clem  Mason  and  John 
Lock  wno  vv-ere  the  alleged  paramoui"s  of  the  plaintiff,  but  denies  that  either  stayed 
overnight  at  their  apartment.    John  Lock  is  good  to  him.    He  goes  with  his  mother  to 
the  V»fecr,e  Tavern  once  or  tw^ce  a  week.    He  nas  fun  when  he  visits  his  father  and  on 
occasion  will  call  his  motner  to  ask  to  stay  later.    He  would  prefer  to  live  with  his 
mother.    He  says  Janice  Lutz  is  O.K.     She  is  good  to  him  and  he  gets  along  all  rignt 
witn  her. 
I  Defendant  had  described  his  drinicing  as  light  to  moderate  and  there  v;as 

evidence  that  this  description  is  accurate.  On  the  other  hand,  there  was  testimony 
by  a  neighbor  and  the  pastor  of  defendant's  church  that  he  and  his  wife  enjoyed  the 
highest  reputation  in  the  community  and  had  never  been  seen  intoxicated.    Defendant 

and  his  present  wife  have  no  children  of  their  own  and  they  are  obviously  better  off 

I 
financially  than  the  plaintiff. 

r  There  is  no  dispute  as  to  tne  legal  principles  to  be  applied  in  this  type 

of  case  and  they  do  not  require  extensive  citat:.Gn.    The  difficulty  is  in  their  application. 

The  decree  awarding  custody  of  Timothy  to  plaintiff  was  final  as  to  the  conditions  then 

existing  and  it  should  not  have  beeTi  altered  unless  there  had  been  a  substantial  change 

of  conditions  tnereafter  which  affected  the  child's  welfare.    Nye  v.  Nye,  411  111  408; 

Ceilings  v.  Coxlings ,   120  111  App  2d  125.    The  changed  conditions  miust  adversely  affect 

the  welfare  of  the  child  to  justify  a  modification  of  the  decree  since  it  is  the  welfare 

of  the  child  that  is  of  paramount  imiportance,  not  the  disputes  of  the  parents. 


-3- 


The  feet  of  c,drr.itted  Dduliery  does  not  necessarily  require  a  change  in 
custody  v;here  there  is  no  evidence  that  such  indiscretion  was  detrimental  to  the 
child's  welfare /  as  where  the  child  is  unaware  of  'che  indiscretion.    Nye  v.  Nye, 
supra;  Ceilings  v.  Coliings,    supra.    Although  Tirarny  has  moved  on  several  occasions 
in  the  past  three  years  ar.d  has  attended  several  schools^  there  is  no  evidence  that 
this  has  affected  his  performance    in  schools    His  teacher  described  hira  as  bright 
and  well-mannered „    He  has  never  been  reprimanded  or  ever  failed  a  course.,    Although 
plaintiff  has  not  taken  the  child  to  churchy  me  record  shovv?s  that  he  vv'as  at  defendant's 
home  on  most  Sundays  and  attended  church  with  him.    Finally,  as  to  the  evidence  that 
the  child  was  In  the  V/edgo  Tavern  on  various  occasions  until  late  hours.,  v/nila  this 
conduct  in  raising  a  child  may  not  be  very  prudent,  it  v\7as  not  sufficiently  reprehensible 
to  deprive  plaintiff  of  tne  custody  of  her   son  wnich  was  unconditionally  awarded  to  her 
in  the  final  divorce  decree.     There  was  evidence  uhat  this  tavern  was  a  neighborhood 
establishment  where  other  children  were  taken,  although  not  at  such  late  hours.    There 
was  no  evidence  that  he  vi/as  taken  to  other  taverns  in  Alton,    It  appeared  that  the  boy's 
grandmother  worked  there  tv^o  nights  a  v\/eek  and  that  on  some  occasions  when  he  had 
been  seen  there,  he  had  just  returned  from  fishing  or  he  v^as  there  with  plaintiff  to  meet 
Mane  Wesley,  the  ov^ner  of  tne  tavern,  before  they  would  go  bowling  or  doing  other 
things . 

la  Nye  v.  Nye,  supra,  our  Supreme  Court  stated  at  page  414: 

"Under  our  divorce  statute  the  court  is  clothed  with  a  large 
discretion  in  determining  to  which  parent  a  child  will  be  given » 
rt  is  usuaj.  m  such  cases,,  due  to  the  tender  years  of  the  child  and 
in  consideration  of  its  best  interests,  to  entrust  its  care  and  custody  to 
the  mother,  she  being  a  fit  and  proper  person  to  rear  the  child., 
(Miner  V.  Miner,   11  liJ..  43;  Draper  v.  Draper  63  111.   17.)    The 
maternal  affection  is  more  active  and  better  adapted  to  tne  care 
of  the  child.    Especially  is  this  true  in  the  case  of  a  rr.inor  daughter, 
where  the  car-e  and  guidance  of  a  mother's  hand  is  doubly  important. 
This  principle  has  becom^e  so  well  fixed  and  followed  in  this  State  that 
this  court  has  not  in  recent  years  been  called  to  rule  upon  it.     Tnere- 
fore,  compelling  evidence  must  be  presented,  proving  the  mother  to 
be  an  unfit  person,  to  cause  the  custody  of  her  minor  daughter  to  be 
denied  her,  or  there  m.ust  be  a  positive  showing  that  to  deny  custody 
to  the  mother  would  be  for  the  best  interests  of  the  child. " 

In  the  present  case  there  is  no  evidence  that  plaintiff  neglectea  or  abused 

tne  child  in  such  a  mianner  as  to  justify  the  trial  court's  finding  that  she  was  an  unfit 

mother.    After  a  careful  study  of  the  record,  we  believe  that  it  does  not  show  sucn 
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changed  conditions  that  the  child's  welfare  would  dictate  a  modification  of  the 
custody  -provisions  of  the  divorce  decree  and  therefore  the  modification  of  the 
decree  as  to  the  custody  of  Timothy  v/as  erroneous  ..s  a  matter  of  l^w.    See  also 
Laughlm  v.,  Laughlin,  S7  111  App  2d  480;  Arden  v.  Arden,  25  111  App  2d  181;  Maupin 
V.  Maupin,  339  111  App  434. 

Judgment  reversed. 
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